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January 22,2009

Honorable Roderick L. Ireland, Associate Justice
Supreme Judicial Court
John Adams Courthouse

Pemberton Square
Boston, MA 02108

Dear Justice Ireland:

I write to submit proposed changes to the Massachusetts Rules of Domestic Relations Procedure,
the General Rules of the Probate Court and the Supplemental Rules of the Probate Court for approval by
the Supreme Judicial Court in accordance with the provisions ofG.L. c. 215, § 30.

These proposed changes were recommended by the Probate and Family Court BenchlBar
Committee on Rules. The proposed rules were published in Lawyers Weekly for comment and were
also submitted to the justices of the Probate and Family Court for vote and our judges responded with a
majority voting in favor of the adoption of the revised rules. The proposed changes are also being sent to
Chief Justice Robert Mulligan for his review.

The rationale for each proposed change is contained in the Reporter's Notes following each rule.
It is hoped that the rules, if approved, will become effective March 3, 2009. If you or the Court's staff
have any questions or comments, I would be happy to discuss them with you. Thank you for your
consideration.

Enclosures

cc: Honorable Margaret H. Marshall, Chief Justice
Hon. Robert A. Mulligan, Chief Justice for Administration and Management
Hon. Geoffrey A. Wilson, Chair, Probate and Family Court Bench/Bar Rules Committee
Christine P. Burak, Esq.
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Rule as amended:

Old language struck through, new language in italics

RULE 4. PROCESS

(a)-(b) identical to Mass.R.Civ.P. Rule 4 (a)-(b).

(c) By Whom Served. Except as otherwise permitted by paragraph (h) of this rule,
service of all p'rocess shall be made by a sheriff, by his deputy, or by a special sheriff; by any
other disinterested person; by any other person duly authorized by law; by some person specially
appointed by the court for that purpose; or in the case of service of process outside the..
Commonwealth, by an individual permitted to make service of process under the law dfthis
Commonwealth or under the law of the place in which the service is to be made, or whp is
designated by a court of this Commonwealth. A subpoena may be served as provided in Rule
45. Notwithstanding the provisions of this paragraph (c), wherever in these rules service is
permitted to be made by certified or registered mail, the mailing may be accomplishedpy the
party or his attorney.

(d) Summons: Personal Service Within the Commonwealth. The sumrnons;and a
copy of the complaint shall be served together. The plaintiff shall furnish the person making
service with such copies as are necessary. Service shall be made as follows:

(1) The defendant, whether within or without the Commonwealth, may ~ccept
personal service by written endorsement ofhis duly notarized acceptance of service onahe
summons or <?therprocess. In the event that service is not so accepted, service shall b~ made as
set forth hereafter: -

(2) Upon an individual by delivering a copy of the summons and ofthef;omplaint
to him personally.

In complaints seeking establishment of paternity or for support of a chiip born out
of wedlock, complaints for support of a spouse or child under Chapter 209, § 32F, for ~ctions
under Chapter 209D, for contempt and complaints for modification only, upon an indi'{'idual:

(i) by delivering a copy of the summons and complaint to him personally,
or

(ii) by leaving a copy of the summons and complaint at his last ~d usual
place of abode and by mailing copies thereof to the defendant. ~otice
under this subsection shall be proved by affidavit containing a p~rticular
statement thereof.



(3) If the person authoriz~dto serveprocessmakes return that after diligent
search he cannot findthe defendant,or if it appearsthat a defendantresides outsideof the
Commonwealthor is of parts unknown,the courtmayon applicationof the plaintiff issuean
order of notice in the mannerand form prescribedby law.

(4) If personal service shall notbe madeas aforesaid,such notice in theJorm
ordered by the court shan be servedby publishinga copy of the said notice thereof ondin c.l\Gh
oft111(:'(,54(,(,cssiv(.once weeks in some newspaperdesignatedby the Register or the courtand
by mailing a copy of such notice by registeredor certifiedmail, if practicable, to the d¥endant at
his last knownaddress. The defendantshall filehis answeror other responsivepleadingwithin
the time periodsallowedunder these rules computedas if the date ofhtst publication\V;erethe
date on which personal service was made.

. (5) Serviceof publication and mailingshallbe proved by affidavit containinga
particular statement thereof, accompanied by a copy of the advertisement (or tear sheet) of the
newspaper containing the fast-publication and, if practicable, by the return receipt showing
receipt of a copy sent by registered or certified mail.

(6) The court shall require proof of actual notice when practicable. If sucb notice
is not shown to have been received by the defendant, the complaint shall not be assign~d for
hearing until the expiration of three months after the last-publication date, date of serv~e at a last
and usual place of abode, or date of a mailing to the last know address of the defendant if such
service has been ordered by the court. Nothing in this rule shall prevent hearing of a motion for
temporary orders or issuance of temporary orders prior to the expiration of three months,
provided notice ofthe motion and hearing has been mailed to the defendant's last and usual
place of abode in accordancewith Rules 5 and 6. .

(7) [Deleted}.

(e) identical to Mass.R.Civ.P. Rule 4(e).

(1)Return. The person serving the process shall make proof of service thereof
in writing to the court promptly and in any event within the time during which the perspn served
must respond to the process. The person making return of service shall state in his retUrnof
service that a copy of the summons and complaint was delivered by him in hand to the;defendant
and shall further state the date on which and the place where such service was made. It service
is made by a person other than a sheriff, deputy sheriff, or special sheriff, he shaH make affidavit
thereof. Proof of service outside the Commonwealth may be made by affidavit of the ipdividual
who made the service or in the manner prescribed by the law of the Commonwealth, or the law
of the place in which the service is made for proof of service in an action in any of its gourts of
general jurisdiction. When service is made by mail, proofof service shall include a receipt
signed by the addressee or such other evidence of personal delivery to the addressee a~ may be



satisfactoryto the court. Failure to makeproofof servicedoesnot affect the validity of the
servtce.

(g)-(h) identical to Mass.R.Civ.P. 4(g) and (h).

(i) [Deleted].

(j) identical to Mass.R.Civ.P. 40).

Reporter's Notes - 2009

Rule 4(d)(4) was amendedto reduce the numberof timesnotice must be published. This change
is consistentwith the probate rule requirementandwill be morecost effectivefor litig~ts.



Rule as amended:

Old language struck through, new language in italics

Mass.R.Dom.Rel.P.

Rule 56. SUMMARY JUDGMENT

(a) Motions for Summary Judgment. A party may move for summary judgment sub~equent to
the commencement of any proceeding under these rules ill Actioh5fur l11odific.ationan4 .1(.tion5
to niodify 01enforGe a foreign judgmeltt except in actions for divorce or in actions for Fustody or
visitation orfor criminal contempt. Each motion for summary judgment shall be accompanied by
an "Mfidavit of Undisputed Facts" which shall enumerate discretely each of the specific material
facts relied upon in support of the motion and cite the particular portions of any pleadi*g,
affidavit, deposition, answer to interrogatories, admission or other document relied upqn to
establish that fact. The motion shall be served at least ten (10) days before the time f1x~dfor the
hearing. The moving party shall be responsible for filing with the Court all evidentiary~
documents cited in the moving papers. The motion for summary judgment shall be de~ed if the
moving party fails to file and serve the affidavit required by this paragraph.

(b) Opposition. Any party opposing a motion for summary judgment shall file and serve no
later than three (3) days before the time fixed for the hearing, unless the court otherwise orders,
an affidavit using the same paragraph numbers as in the "Affidavit of Undisputed Facts" and
admit those facts which are undisputed and deny those which are disputed, including with each
denial a citation to the particular portions of any pleading, affidavit, deposition, answers to
interrogatories, admission or other document relied upon in support of the denial. Theopposing
party may also file a concise "Affidavit of Disputed Facts," and the source thereof in the record,
of all additional material facts as to which there is a genuine issue precluding summary,
judgment. The opposing party shall be responsible for the filing with the court of all evidentiary
documents cited in the opposing papers. If a need for discovery is asserted as a basis (or denial
of the motion, the party opposing the motion shall provide a specification of the partic~lar facts
on which discovery is to be had or the issues on which discovery is necessary. ..

(c) Stipulated Facts. All interestedpartiesmayjointly file a stipulationsetting forth a;statement
of stipulatedfacts to which all interestedparties agree. As to any stipulatedfacts, the partiesso
stipulatingmay state that their stipulationsare enteredinto only for the purposes of the;motion
for summaryjudgment and are not intendedto be otherwisebinding. :

(1) In any pending motion for summaryjudgment, the assignedjudge may order the parties
to meet, confer and submit,on or before a date set the assignedjudge, a joint statementof
undisputedfacts. '

(d) [deleted] [Case Not Fully Adjudicated on Motion].

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be !fdmissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or parts thereof referred to in any affidavits

shall be attachedthereto or served therewith. The courtmaypermit affidavits to be .
supplemented or opposed by depositions, answers to interrogatories, or further affidav~'ts. When
a motion for summary judgment is made and supported as provided in this rule, an adv~rse party
may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits
or as otherwiseprovided in this rule, must set forth specificfacts showingthat there is hgenuine
issuefortrial. If hedoesnot sorespond,summaryjudgment,if appropriate,shallbe e~tered



against him.

(1) When Affidavits Are Unavailable. Shouldit appear fromthe affidavitsof a part)\opposing
the motion that he cannot for reasonsstatedpresentby affidavitfacts essentialtojustifYhis
opposition,the court may refusethe applicationforjudgment or may order a continu~ce to
permit affidavits to be obtainedor depositionsto be taken or discoveryto be had or may make
such other order as isjust.

(g) Affidavits Made in Bad Faith. Shouldit appear to the satisfactionof the court at any time
that any of the affidavitspresentedpursuantto this rule are presentedin bad fajth or so~elyfor
the purposeof delay, the court shallforthwithorderthe party employingthem to pay tq the other
party the amountof the responsibleexpenseswhich the filingofthe affidavitscaused l#m to
incur, includingreasonableattorney's fees, and any offendingparty or attorneymay b~ adjudged
guilty of contempt. .

(h) Judgment. The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and responses to requests for admission under Rule 36, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law. Summary judgment, when;
appropriate, may be rendered against the moving party.

Reporter's Notes 2009

The amendment will allow for summary judgment in all cases exclusive of divorce.;actions,
actions for custody or visitation or actions for criminal contempt. .
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Rule as amended:

Old languagestruck through,new languagein italics

Rule 410. Mandatory Self Disclosure

(a) Initial Disclosures.

(1) Except as otherwiseagreed by the parties or orderedby the court, each party to a divorce
action, each party to a complaintfor separatesupport,and each parent who is a party tq an action
under Chapter209Cthat includes a claim for childsupportwhere paternityhas already been
adjudicated or where the parents have completeda notarizedvoluntary acknowledgme~tof
paternity shall deliver to the otherparty or partieswithin45 days from the date of serviceof the
sununons the followingdocuments:

(a) The parties' federal and state income tax returns and schedules for the past, three (3)
years and any non-public, limited partnership and privately held corporate retUJinsfor any
entity in which either party has an interest together with all supporting documentation for
tax returns, including but not limited to W-2's, 1099's 1098's, K-l, Schedule C and
Schedule E,

rO! all bank aeCowits hcJd in the name. of either

(b) Stat<~lllents ro1 the pMt tlnc~ (3) :yeats f the) puson for the benofit oteither. . tl or lHthename° ano 1

party indh,idl1ally or Jom y, . 'ht ftl I ."If i .' I.,; I.. ,I . 1. i1.l( I ,,\1 1 1 1, ;tl 0 I , ., h, t: ,11 1J ..,-+., , 0

(e) (b)The four (4) most recent pay stubs from each employer for whom the party
worked. .

(d)(c) Documentation regarding the cost and nature of available health insur~ce
coverage. .

(e) Statements for the pAStthice (3) :ycatSfor any 5C<.ulitic5,stocks, bonds, n~t~s or
obligatio1l5,GGltificatesof d~osit owned 01held by eithel party or held by clth~ patty
ro1 the bChcfit of the.paItics' Ihinor child(lc.n), 401K statemcnts, IRA stat<;,mcll~sand
. ~I p; , ,1.. ,., 'OJ h t:' 11.. " fp I;d...~ . tl 4()1..,.., ;,1 Ft,Io, .~

(f) Copie.5 of any 10atl 01 Hlort8age. applic.atiol1s made" preparc.d or .submitted qy eitI1cI
. ~, n ;~,;. +1 1..111 ,('1\" ,,;,. tl, -t;1:,.. +'+1, ,.1,;, I

(8) COpk.5 of any financ.ial statement clli<:L'orstate.mc.nt of asscts ahd liabilities plc.parcd
by either pall)! ~jthin Ule last truce, (3) 'CatS prim to the filing of the. eOll1plaintJo!
-.1;. , .

, . 0 wes AS 1ndtC.1~al changc.s OCGm dlliing tIlC piOgIe,S5 of

(2) The PaIties shall supplc.ment all dlSd05 d th's Rale ~llall be pei1nitred to;fik allY. d d}' et doC-tlmcnts Wl Cor 1 ,
the CASe.. No paIt)! iCQl1UC.to .c 1~ . of I d'sc!ostl1e. a.sdCSC.1~bc.dhcrein, and no pally to a

° . t aklng the,11111.1 I . . tdiscOvCIj lliotlons plIOI 0111 . b 'tt d to file an)' discovcry motIons pH01 0t f t shall e penH! c.
di vorcc 01 5CpaIate ~UppOI ac 10~r ' 1 -r 1 ., I. .. H .-1,... I i1 ,~1..., ii,' .. 1 .;j+1 " lto. .1." . ,... ,. ,1;, 1 11 II 11.1"" "I.. .. .,I" ". .u ... ,



(2) Except asothenvise agreed by the parties or ordered by the court, each party to Ii:divorce
action and each party to a complaint for separate support shall also deliver to the other party
within 45 days from the date of service of the summons thefollowing documents:

(a) Statements for the past three (3) years for all bank accounts held in the natne of
either party individually orjointly, or in the name of another person for the benefit of
either party, or held by either party for the benefit of the parties' minor child(r£Fn).

(b) Statements for the past three (3) y~ars for any securities, stocks, bonds, notes or
obligations, certificates of deposit owned or held by either party or held by eit~er party
for the benefit of the parties' minor child(ren), 401K statements, IRA statement~, and
pension plan statements for all accounts listed on the 401financial statement. .

(c) Copies of any loan or mortgage applications made, prepared or submitted: by either
party'within the last three (3) years prior to thefiling of the complaint. '

(d) Copies of any financial statement and/or statement of assets and liabilities prepared
by either party within the last three (3) years prior to the filing of the complaint.

(b) Additional Disclosures.

(1) Except as othenvise agreed by the parties or ordered by the court, each party to emaction
under Chapter 209C that includes a claim for child support where paternity has already been
adjudicated or where the parents have completed a notarized voluntary acknowledgme,nt of
paternity may serve on a parent who is a party to the action a separate written request;entitled
"Request for Additional Rule 410 Documents, " and the parent served shall, within 45 days from
the date of service of the request, deliver to the other party or parties the documents set out in
(a)(2)(a)-(d)above. '

(2) When a request for child support isfirst added to an action under Chapter 209C by
counterclaim or by amendment of the complaint, aparty may serve on a parent who ispparty to
the action a separate written request entitled "Request for Rule 410 Documents, " and the parent
served shall, within 45 days from the date of service of the request, deliver to the other;party or
parties the documents set out in (a)(J)(a)-(c) above.

(3) Theparties shall supplement all disclosures as material changes occur during thiprogress
of the case. No party required to deliver documents under this Rule shall be permitted, tofile any
discovery motions prior to making the initial disclosure as described herein, and no party to a
divorce or separate support action shall be permitted tofile any discovery motions prior to
making both the initial and the additional disclosures as described herein. .

(c) Unavailability of Documents. In the event that any party required to deliver documents
under this Rule does not have any of the documents required pursuant to this Rule or has not
been able to obtain them in a timely fashion, he or she shall state in writing, under the penalties
of peIjury, the specific documents which are not available, the reasons the documents $"e not
available, and wbat efforts have been made to obtain the documents. As more infonnation
becomes available there is a continuing duty to supplement. .



Reporter's Notes -2009

The amendmentprovides for two prongs of documentdisclosure. The first prong requires
automatic exchangeof pay stubs, tax returnsandhealth insuranceinfonnation within45 days of
service of a complaintor counterclaimfor establishmentof childsupport. Secondprong
documents are producedonly upon the servingof a Rule 410 notice for request of these
documents.
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New Rule

Probate Court Rules

RULE 27C.SUMMARYJUDGMENT PROCEDURE

Each motion for summary judgment shall be accompanied by a concise statem~nt, in
consecutive numbered paragraphs, of the material facts as to which the moving party cpntends
there is no genuine issue to be tried, with page or paragraph references to supporting p\eadings,
depositions, answers to interrogatories, admissions and affidavits, and a statement oft4e legal
elements, with citations to supporting law, of each claim upon which summary judgmept is
sought. Failure to include the foregoing statements shall constitute grounds for denial bfthe
motion. ;

Each opposition to a motion for summary judgment shall include a response, usmg the
same paragraph numbers, to the moving party's statement offacts as to which the movjng party
claims there is no genuine issue to be tried, in consecutive numbered paragraphs, a concise
statement of any additional material facts as to which the opposing party contends ther~ is a
genuine issue to be tried, with page or paragraph references to supporting pleadings, depositions,
answers to interrogatories, admissions and affidavits, and in the event the opposing party
disagrees with the moving party's statement of the elements of the claims as to which summary
judgment is sought, a statement of the legal elements, with citations to supporting law,iof each
claim upon which summary judgment is opposed.

For purposes of the motion for summary judgment, facts contained in a statement
described in the first paragraph hereof shall be deemed to haye been admitted unless
controverted in the manner set forth in the second paragraph hereof.

The statements filed by the moving party and opponent shall be accompanied by copies
of an citedportionsof documentsreferredto in those statements. i

It shall be the responsibility of the parties to cooperate and file with the motion;papers a
single combined set of tbose exhibits, documents, transcripts and other things relied upon by all
parties, in order thereby to avoid the filing of duplicate or multiple copies of the same things. In
this process, the parties ought not over-designate materials and thereby burden the court.
Further, however, within the spirit oftbe foregoing, no request for the inclusion of materials
shall be denied by the party assembling the record.

The court need not act on any motion for summary judgment unless the parties have
compliedwith the requirementsof thisprocedure. '

Reporter's Notes 2009

The adoption of this new Rule specifies the mandatory format to be used for supporting
documents in summary judgment proceedings in the Probate and Family Court. .


